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17 CFR Ch. II (4–1–98 Edition)§ 230.175

§ 230.175 Liability for certain state-
ments by issuers.

(a) A statement within the coverage
of paragraph (b) of this section which is
made by or on behalf of an issuer or by
an outside reviewer retained by the
issuer shall be deemed not to be a
fraudulent statement (as defined in
paragraph (d) of this section), unless it
is shown that such statement was made
or reaffirmed without a reasonable
basis or was disclosed other than in
good faith.

(b) This rule applies to the following
statements:

(1) A forward-looking statement (as
defined in paragraph (c) of this section)
made in a document filed with the
Commission, in Part I of a quarterly
report on Form 10–Q and Form 10–QSB,
§ 249.308a of this chapter, or in an an-
nual report to shareholders meeting
the requirements of Rules 14a–3 (b) and
(c) or 14c–3 (a) and (b) under the Securi-
ties Exchange Act of 1934, a statement
reaffirming such forward-looking
statement subsequent to the date the
document was filed or the annual re-
port was made publicly available, or a
forward-looking statement made prior
to the date the document was filed or
the date the annual report was publicly
available if such statement is re-
affirmed in a filed document, in Part I
of a quarterly report on Form 10–Q and
Form 10–QSB, or in an annual report
made publicly available within a rea-
sonable time after the making of such
forward-looking statement; Provided,
That

(i) At the time such statements are
made or reaffirmed, either the issuer is
subject to the reporting requirements
of section 13(a) or 15(d) of the Securi-
ties Exchange Act of 1934 and has com-
plied with the requirements of rule 13a–
1 or 15d–1 thereunder, if applicable, to
file its most recent annual report on
Form 10–K and Form 10–KSB, Form 20–
F or Form 40–F; or if the issuer is not
subject to the reporting requirements
of section 13(a) or 15(d) of the Securi-
ties Exchange Act of 1934, the state-
ments are made in a registration state-
ment filed under the Act, offering
statement or solicitation of interest
written document or broadcast script
under Regulation A or pursuant to sec-

tion 12 (b) or (g) of the Securities Ex-
change Act of 1934, and

(ii) The statements are not made by
or on behalf of an issuer that is an in-
vestment company registered under
the Investment Company Act of 1940;
and

(2) Information which is disclosed in
a document filed with the Commission,
in Part I of a quarterly report on Form
10–Q and Form 10–QSB (§ 249.308a of this
chapter) or in an annual report to
shareholders meeting the requirements
of Rules 14a–3 (b) and (c) or 14c–3 (a)
and (b) under the Securities Exchange
Act of 1934 (§§ 240.14a–3 (b) and (c) or
240.14a–3 (a) and (b) of this chapter) and
which relates to (i) the effects of
changing prices on the business enter-
prise, presented voluntarily or pursu-
ant to Item 303 of Regulation S–K
(§ 229.303 of this chapter) or Regulation
S–B (§ 228.303 of this chapter) or Item 9
of Form 20–F (§ 249.220f of this chapter)
‘‘Management’s discussion and analysis
of financial condition and results of op-
erations,’’ or Item 302 of Regulation S–
K (§ 229.302 of this chapter), ‘‘Supple-
mentary financial information,’’ or
Rule 3–20(c) of Regulation S–X (§ 210.3–
20(c) of this chapter), or (ii) the value
of proved oil and gas reserves (such as
a standardized measure of discounted
future net cash flows relating to proved
oil and gas reserves as set forth in
paragraphs 30–34 of Statement of Fi-
nancial Accounting Standards No. 69)
presented voluntarily or pursuant to
Item 302 of Regulation S–K (§ 229.302 of
this chapter).

(c) For the purpose of this rule, the
term forward-looking statement shall
mean and shall be limited to:

(1) A statement containing a projec-
tion of revenues, income (loss), earn-
ings (loss) per share, capital expendi-
tures, dividends, capital structure or
other financial items;

(2) A statement of management’s
plans and objectives for future oper-
ations;

(3) A statement of future economic
performance contained in manage-
ment’s discussion and analysis of fi-
nancial condition and results of oper-
ations included pursuant to Item 303 of
Regulation S–K (§ 229.303 of this chap-
ter) or Item 9 of Form 20–F; or
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(4) Disclosed statements of the as-
sumptions underlying or relating to
any of the statements described in
paragraphs (c) (1), (2), or (3) of this sec-
tion.

(d) For the purpose of this rule the
term fraudulent statement shall mean a
statement which is an untrue state-
ment of a material fact, a statement
false or misleading with respect to any
material fact, an omission to state a
material fact necessary to make a
statement not misleading, or which
constitutes the employment of a ma-
nipulative, deceptive, or fraudulent de-
vice, contrivance, scheme, transaction,
act, practice, course of business, or an
artifice to defraud, as those terms are
used in the Securities Act of 1933 or the
rules or regulations promulgated there-
under.

[46 FR 13990, Feb. 25, 1981, as amended at 46
FR 19457, Mar. 31, 1981; 47 FR 54770, Dec. 6,
1982; 48 FR 19875, May 3, 1983; 56 FR 30054,
July 1, 1991; 57 FR 36468, Aug. 13, 1992]

§ 230.176 Circumstances affecting the
determination of what constitutes
reasonable investigation and rea-
sonable grounds for belief under
section 11 of the Securities Act.

In determining whether or not the
conduct of a person constitutes a rea-
sonable investigation or a reasonable
ground for belief meeting the standard
set forth in section 11(c), relevant cir-
cumstances include, with respect to a
person other than the issuer.

(a) The type of issuer;
(b) The type of security;
(c) The type of person;
(d) The office held when the person is

an officer;
(e) The presence or absence of an-

other relationship to the issuer when
the person is a director or proposed di-
rector;

(f) Reasonable reliance on officers,
employees, and others whose duties
should have given them knowledge of
the particular facts (in the light of the
functions and responsibilities of the
particular person with respect to the
issuer and the filing);

(g) When the person is an under-
writer, the type of underwriting ar-
rangement, the role of the particular
person as an underwritter and the

availability of information with re-
spect to the registrant; and

(h) Whether, with respect to a fact or
document incorporated by reference,
the particular person had any respon-
sibility for the fact or document at the
time of the filing from which it was in-
corporated.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85;
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8,
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat.
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs.
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4,
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503;
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b),
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203,
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat.
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841;
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l,
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a–
37)

[47 FR 11433, Mar. 16, 1982]

§ 230.180 Exemption from registration
of interests and participations
issued in connection with certain
H.R. 10 plans.

(a) Any interest or participation in a
single trust fund or in a collective
trust fund maintained by a bank, or
any security arising out of a contract
issued by an insurance company, issued
to an employee benefit plan shall be
exempt from the provisions of section 5
of the Act if the following terms and
conditions are met:

(1) The plan covers employees, some
or all of whom are employees within
the meaning of section 401(c)(1) of the
Internal Revenue Code of 1954, and is
either: (i) A pension or profit-sharing
plan which meets the requirements for
qualification under section 401 of such
Code, or (ii) an annuity plan which
meets the requirements for the deduc-
tion of the employer’s contribution
under section 404(a)(2) of such Code;

(2) The plan covers only employees of
a single employer or employees of
interrelated partnerships; and

(3) The issuer of such interest, par-
ticipation or security shall have rea-
sonable grounds to believe and, after
making reasonable inquiry, shall be-
lieve immediately prior to any
issuance that:
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